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Supreme Court gets it right

Fix Michigan's meritless pharmaceutical law

By HENRY GREENSPAN • March 4, 2009 

Today was a good one for justice in America. By a vote of 6-3, the Supreme Court, in a case called Wyeth v. Levine, roundly rejected the argument that FDA approval of a drug should shield its manufacturer from lawsuits.

In a stinging summary, the court declared that the shield argument is “meritless because it relies on an untenable interpretation of congressional intent and an overbroad view of an agency’s power.” To say it more plainly, the court asserted that Congress never intended FDA regulation to trump state law, and neither did the FDA itself.

Today was a good one for justice in America – but we in Michigan remain saddled with a law that is based on precisely the argument the high court rejected. 

Indeed, the entire premise of Michigan’s 1996 drug industry immunity law is that FDA authority overrides the right of citizens to bring suit. It cedes to FDA a power that the full spectrum of the justices — from liberals like Ruth Bader Ginsburg to conservatives like Clarence Thomas — rejected as “meritless,” “untenable” and “without reasoned explanation.”

The court’s decision, however, is not enough to end Michigan’s statute. That can come only through Michigan’s own courts and, most immediately, in legislative action. In 2007, the state House voted 70-39 to rescind our law. But a few die-hards in the state Senate killed the repeal in committee.

Today was a good day for justice in America. But it is not yet a good day for justice in Michigan. Our law has destroyed hundreds of lives. The Supreme Court decision makes even more clear how cruel have been its effects, how contrived its defense, how perverse and self-interested its application.

New bills to rescind our shield law have been introduced in the state House. The state senators who have blocked repeal will now have to argue that they know better than two-thirds of the Supreme Court. They will have to explain why they maintain a view of the FDA that the court called “meritless” and “untenable.” They will have to tell us why it is reasonable to continue to strip Michiganders of rights that are held by citizens in every other state. 

And they will have to do this in the context of upcoming elections.
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