
Michigan's bitter legal pill

State should repeal immunity for drugmakers

March 4, 2007

Michigan residents have for more than a decade had a unique relationship with the nation's drugmakers. While they can and do use the pharmaceutical companies' products, people in Michigan cannot sue if they believe those products have harmed them. Unlike other Americans, Michigan residents must by law take their complaints to the Food and Drug Administration, the federal agency that approves drugs for public use. If the FDA agrees that the drugmakers did something untoward to win approval for a product, only then can the issue of damages possibly go to court.

The 1996 law banning the suits fails the "fair and balanced" test for Michigan consumers. And it has not helped the Michigan economy as intended. The state House has voted to repeal the ban but in legislation with a retroactive provision that will not likely hold up to a legal challenge. The state Senate should remove that part but finish the job of restoring the ability of Michigan consumers to take drug companies to court and participate in national class-action lawsuits.

This pharmaceutical immunity law was enacted when Republicans were running everything in Lansing and wanted to make the state a legal safe haven for a growing industry that offered lots of good-paying high-tech jobs. It was also part of the GOP's ongoing "tort reform" agenda, an effort to rein in trial lawyers who were playing lawsuit lottery with big businesses.

The drug industry, of course, detests the corrective bills. What business would want to lose a cloak of legal immunity? Michigan, however, has little to show for this law. Drug prices are not discounted here. Six years after the immunity was enacted, the pharmaceutical companies hauled the state into court in an unsuccessful challenge to a new policy limiting the drugs generally available to people on welfare -- a plan that saves the state more than $40 million a year. And in January, drug giant Pfizer announced plans to eliminate more than 2,400 jobs in Michigan and close its Ann Arbor campus.

Payback is no reason to pass laws. But fairness is. And Michigan residents who may have legitimate grievances over prescription drugs are being held to an unfair standard.

The House vote was 70-39 to repeal the lawsuit ban, with 13 Republicans joining 57 Democrats who are now in the majority. The legislation, however, will face an uphill battle in the GOP-controlled state Senate, where it will be low on the agenda unless there is public pressure for action.

Will there be some greedy lawyers hunting up plaintiffs for the proverbial "frivolous lawsuit" against a drug giant? Sure, same as some go after the car companies. The court system has a responsibility to identify such cases and quickly throw them out. But are there some people who have legitimate injuries from medications that were supposed to help them? Recent history says so. And Michigan residents would not be excluded from that group by mere geography.

FDA approval is a solid standard, but not a guarantee that drugs are safe. The Michigan lawsuit ban should be repealed.
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