Should Michigan repeal immunity law for drug industry?

Even after a felony plea, residents can't sue

BY HENRY GREENSPAN

Recently we learned that the Department of Justice will fine Pfizer $2.3 billion in civil and criminal penalties for its illegal marketing of the drugs Bextra, Zyvox, Geodon and Lyrica. This is not only the largest penalty ever levied against a drug company. It is the largest penalty ever levied against any company in American history.
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Pfizer and its subsidiary entities -- the former Upjohn and Pharmacia -- not only promoted these drugs for uses that were not approved by the FDA. They also marketed the drugs for uses that were explicitly rejected by the FDA, primarily because of safety concerns. To the degree that patients were killed or injured as a result, Pfizer's off-label marketing scheme amounts to negligent homicide.

That is probably why Pfizer was compelled to plead guilty to felony charges, which is also unprecedented in such contexts. In most instances, companies plea-bargain to misdemeanor admissions, fines are levied, and that is the end of it.

Pfizer is thus a self-confessed felon. Nevertheless, Michigan's 14-year-old drug industry immunity law will remain in place. While citizens in other states have and will continue to bring suit over deaths or injuries alleged to be caused by these Pfizer drugs -- and they will draw on the material uncovered by the Department of Justice to make their case --Michigan citizens will be entirely without recourse.

Even in the context of felony fraud. Even in the context of putting patients at risk.

The reason is simple. Our statute contains two conditions for exception to Michigan's shield law.

First, there must be felony fraud against the FDA. In the Pfizer case, fraud was perpetrated, not against the FDA, but against Medicare, Medicaid and the armed forces.

Second, the exceptions to immunity written into the Michigan law state that a drug must be withdrawn, or would not have been approved, had the fraud not occurred. This condition does not apply to any of the drugs in question. Bextra was withdrawn, but not because of an allegation of fraud. The other three drugs remain on the market.

So we are left with this conclusion:

Pfizer committed felony fraud and was punished on a scale unparalleled in American history. By implication, that fraud may have resulted in death and injury to a large number of people. But, in Michigan, it remains impossible for any of those people, or their survivors, to hold Pfizer accountable.

The politicians who defend Michigan's drug industry immunity law -- and that includes almost all Republicans in state government, including those likely to run for governor -- will have to explain their position to Michigan voters.

Meanwhile, if Pfizer is not held accountable in Michigan, the public officials who have supported drug industry immunity certainly must be. Election Day is Nov. 2, 2010. Be there.
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